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ABSTRACT | OZET

The contentious question of whether the mortgage likewise ends off the
record is brought up by the termination of the receivable. However, be-
cause of its reliance on the receivable, in our opinion, the mortgage right
expires off the record following the termination of the receivable.

Alacagin sona ermesiyle birlikte ipotegin de sicil dis1 sona erip ermeyecegi
tartismali bir husus olmakla beraber, katildigimiz goriise gore ipotek hakki,
alacaga baghhgin geregi olarak alacagin sona ermesi halinde sicil disinda

sona ermektedir.

KEYWORDS | ANAHTAR KELIMELER

Mortgage, Real Estate, Pledge, Immovable, Title Deed, Registration, Abandonment,
Protection, Guarantor, Assurance, Debt, Transfer.

ipotek, Alacaga Baglilik, Gayrimenkul, Rehin, Tasinmaz, Tapu, Tescil, Terkin,

Koruma, Kefil, Guvence, Alacak, Deuvir.

I.INTRODUCTION

A mortgage is a right that enables the collec-
tion of the receivable amount by selling the
immovable property to the owner in case of
non-payment, with the purpose of securing
a debt. As a absolute right, a mortgage can
be asserted against anyone and grants the
creditor priority in collecting the debt.

The mortgage right possesses the charac-
teristic of being dependent (ancillary) to the
receivable. This characteristic manifests itself
from the establishment of the mortgage right
until its termination. There is no basis to dis-
cuss a mortgage right if the receivable hasn't
come to fruition or is void. Dependency on
the receivable can sometimes be absolute
and sometimes more flexible. In our study,
we will examine the dependency of the mort-
gage onthe receivable and the consequenc-
es of this characteristic.

In the first section of our study, we attempted
to explain the concept of mortgage and es-
tablished a correlation between the types of
mortgages and the status of the receivable.

In the second section, we examined the con-
sequences arising from the establishment
and use of the mortgage. For this purpose,
emphasis was placed on the concept of reg-

I. GiRiS

ipotek, alacagin 6denmemesi durumunda
sahibine tagsinmazin satilmasi yoluyla ala-
cak bedelinin tahsili imkanini saglayan ve
amaci bir alacagi temin altina almak olan
rehin hakkidir. ipotek, bir mutlak hak oldu-
gundan herkese karsi ileri surulebilir ve ala-
cakliya oncelikli olarak alacagini tahsil etme
hakki kazandirir.

ipotek hakki, alacaga bagli (fer’i) bir hak
ozelligindedir. Bu 6zellik, kendini ipotek
hakkinin kurulusundan sona ermesine ka-
dar gostermektedir. Alacak dogmamigsa ya
da gecersizse ipotek hakkindan da s6z edi-
lemeyecektir. Alacaga baglilik bazen mut-
lak bazen ise daha esnek olarak kargimiza
cikar. Calismamizda, ipotegin alacaga bag-
liigi ve bu 6zelligin sonuglariirdelenecektir.

Calismamizin ilk bolumunde, ipotek kavra-
mi aciklanmaya c¢alisilmis ve ipotek turleri
ile alacagin durumu arasinda iliskilendirme
yapilmistir.

ikinci bolimde, ipotegin kurulmasi ve kul-
lanilmasinda ortaya ¢ikan sonuglar irdelen-
mistir. Bunun i¢in tescil kavrami Gzerinde
durulmus ve tescilin sartlari aciklanmistir.
Hakkin kullanilmasi kapsaminda ise Uzeri-
ne ipotek tesis edilen alacagin kapsami ile

istration, and the requirements for registra-
tion were explained. Regarding the use of
the right, the scope of the receivable subject
to the mortgage and general pledge records
were elucidated. The dependency on the
receivable in safeguarding trust in the land
registry was distinguished from cases where
there is no receivable and the mortgage is
fraudulent, supported by decisions of the
Court of Appeal.

In the third and final section, the conse-
quences arising from the termination of the
mortgage were examined, along with the
opinions found in the doctrine. The con-
clusions reached by these opinions were
presented, and our own perspective was
expressed.

II. CONCEPT OF MORT-
GAGE

A mortgage is a limited real right that se-
cures a debt and enables a creditor to ob-
tain their debt from the value of real estate.
The debt to be secured doesn’t necessarily
have to be a monetary debt'. Non-monetary
obligations, such as acts of giving, refrain-
ing from acts, or performing certain actions,
can also be secured by a mortgage? The
sole requirement for securing a debt with
a mortgage is the existence of a specific
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genel rehin kayitlari agiklanmistir. Tapu si-
ciline guvenin korunmasinda alacaga bag-
lilk durumu, alacagin olmadigi ve ipotegin
yolsuz oldugu hallerden ayri agiklanmis ve
Yargitay kararlariyla da desteklenmistir.

Uctincu ve son bolumde ise ipotegdin sona
ermesi halinde dogacak sonuclar ile dokt-
rinde yer alan gorusler verilmistir. Bu gorus-
lerin vardigi sonuglar ortaya konulmus ve
kendi gértusumuz ifade edilmistir.

I1. iPOTEK KAVRAMI

ipotek, sinirli bir ayni hak olarak bir alacagin
gavence altina alinmasini saglayan ve bir
gayrimenkulun degerinden alacaklinin ala-
cagini elde etmesini saglar. Guvence altina
alinacak alacagin mutlaka bir para alacagi
olmasi gerekmez’. Para disindaki bir verme
edimi ya da yapma veya yapmama edimi
de ipotekle teminat altina alinabilecektir?.
Belirli bir alacagin olmasi, bir baska degisle
alacak miktarinin ttrk parasi olarak tapu k-
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debt, or in other words, the amount of the
debt being registered in the land registry
in Turkish currency. However, according
to Article 851/2 of the Turkish Civil Code
(TCC), a mortgage can be established for
a foreign currency debt without being reg-
istered in Turkish currency. The function of
a mortgage is solely to provide security for
the debt; it does not provide negotiability
for the debt?. The answer to the question of
whether the mortgaged property belongs
to the debtor is found in Article 881/2 of the
Turkish Civil Code (TCC). According to this
provision, it is not necessary for the mort-
gaged property to be owned by the debtor.

A mortgage can be established not only for
existing debts but also for debts that are cer-
tain or likely to arise, so it is necessary to dis-
cuss the types of mortgages. The principal
mortgage is established to secure existing
debts. The amount of the debt is sufficient
for the establishment of the mortgage. The
amount recorded in the land registry only
indicates the principal amount“. The upper
limit mortgage arises when the amount
of the debt to be secured is not known at
the time of establishing the mortgage®. For
example, an upper limit mortgage can be
established for potential compensations,
receivables, or credit accounts. The deter-
mined upper limit represents the maximum
amount for which the mortgaged proper-
ty is liable, and it does not represent the
amount of the secured debt. In this type of
mortgage, if the total of the principal and
ancillary debts exceeds the limit, the excess
amounts will be considered ordinary debts
and cannot benefit from the mortgage®.
When determining the type of mortgage,
the expressions used in the mortgage con-
tract by the parties can be utilized”.

The functions of a mortgage solely to se-
cure a debt®, and its dependence on the
debt, along with its non-negotiability un-
less attached to a negotiable instrument,
the debtor’s personal liability beyond the
collateral, and its applicability to someone
else’s debt, are characteristics of a mort-

gage®.

The characteristic of a mortgage being de-
pendent on the receivable forms the sub-
ject of our study. After providing general
information about mortgages, we need to
focus on this particular feature of mortgag-
es.

tagunde gosterilmesi bir alacagin ipotekle
guvence altina alinabilmesi icin tek sarttir.
Ancak TMK m. 851/2 ¢ercevesinde turk pa-
rasi olarak gosterilmeden yabanci para ala-
cagi igin ipotek kurulabilmektedir. ipotegin
islevi alacaga teminat saglamaktan ibarettir;
burada alacaga, guvenceli olarak tedavul
kabiliyeti saglanmasi s6z konusu degildir.
ipotekli taginmazin borglunun mulkiyetinde
olup olmamasi sorusunun cevabiniise TMK
m. 881/2’de bulmaktayiz. Bu hukme gore,
ipotekli tagsinmazin bor¢lunun mulkiyetinde
olmasi gerekmeyecektir.

ipotek, mevcut bir alacak icin tesis edilebi-
lecegi gibi dogmasi kesin ya da muhtemel
bulunan alacaklar icin de kurulabilecegin-
den ipotegin turlerinden bahsetmemiz ge-
rekmektedir. Anapara ipotegi, mevcut ala-
caklar guvence altina almak icin kurulan
ipotektir. ipotegin borg miktari kadar ipotek
tesisi kafidir. Zira tapuya kaydedilen miktar
sadece anaparayi gostermektedir®. Ust sinir
ipotegi ise ipotek kuruldugu sirada teminat
altina alinmak istenen alacagin miktarinin
belli olmadigi durumlarda s6z konusu olur®.
Ornek olarak; dogmasi ihtimali olan tazmi-
nat, alacaklar, kredi hesabi icin Ust sinir
ipotegi kurulabilir. Tespit edilen ust sinir,
ipotekli taginmazin sorumlu oldugu Ust tu-
tar olup rehin edilen alacak miktari degildir.
Bu ipotek turunde, asil alacak ve yan ala-
caklar toplaminin sinirr asmasi durumunda
arda kalan degerler adi alacak niteliginde
olacaktir ve rehinden yararlanamayacaktir®.
ipotek turu tespit edilirken, taraflarin ipotek
sozlesmesinde kullandigi ibarelerden fayda-
lanilabilir’.

ipotegin sadece alacagi guvence altina
almaislevi®, buna bagli olarak alacaga bagli-
g, tedavule 6zgulenmis bir senede baglan-
mamisligl, bor¢lunun rehin étesinde ayrica
malvarligi ile kisisel sorumlulugu ve baska-
sinin borcu i¢in de ortaya ¢ikmasi ipotegin
ozellikleridir®.

ipotegin alacaga bagli olmasi ozelligi bizim
calismamizin konusunu olusturmaktadir.
ipotek hakkinda genel bilgiler verildikten
sonra ipotegin bu 6zelligi tzerinde durma-
miz gerekmektedir.

I1l. THE DEPENDENCY
ON RECEIVABLE IN ES-
TABLISHMENT AND UTI-
LIZATION

A. Generally

The mortgage right is an ancillary (depen-
dent) right on the receivable™. This depen-
dency sometimes appears more flexible,
while at other times it is more absolute™. De-
pendency on the receivable, also known as
ancillarity, refers to the security rights’ one-
way dependence on the receivable they se-
cure'. A mortgage established for aninvalid
receivable will not be valid'3. Another aspect
of its one-way nature is that a mortgage that
lacks legal significance and is defective inits
establishment will not affect the validity of
the receivable™. In other words, the material
aspects of the mortgage, such asits creation,
existence, amount, and termination, are de-
pendent on the receivable right; the legal sta-
tus of the secured receivable directly affects
the mortgage right as well™.

Although the Turkish Civil Code (TCC) pro-
visions do not explicitly regulate the depen-
dency between the mortgage and the receiv-
able, some articles contain expressions that
reveal this dependency. The purpose and
nature of the mortgage are explained in Arti-
cle 881 of the TCC, while the right to request
the termination of the mortgage can be seen
in Article 883, highlighting this characteristic
of the mortgage.

At this point, the characteristics of the depen-
dency of the mortgage on the receivable at
various stages would need to be addressed.

B. The Dependency on the Re-
ceivable in Establishing the
Mortgage

According to Article 856 of the Turkish Civ-
il Code, the establishment of a mortgage
on immovable property will be achieved
through registration in the land registry, with
exceptions as provided by law. This provision
indicates that, as a general rule, registration
is the constitutive element for acquiring a
real right8. This issue arises as a result of the
principle of public disclosure. The invalidity
of registration would also imply the invalid-
ity of the mortgage. Three elements are re-
quired for valid registration: the request for
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I1l. KURULMA VE KULLA-
NIMDA ALACAGA BAGLI-
LIK

A. Genel Olarak

ipotek hakki, alacaga bagli (fer'i) bir haktir™.
Bu baglilik bazen daha esnek olarak kargimi-
za cikabildigi gibi bazense daha mutlaktir'.
Teminat haklarinin guvence altina aldiklari
alacaga olan tek yonlu bagliigi genel olarak
alacaga baglilik veya fer'ilik olarak adlandi-
rilmaktadir'?. Gegerli olmayan bir alacak i¢in
kurulan ipotek gecerli olmayacaktir'®. Tek
yonlulagunun diger géranumau olarak ise,
hukuken bir anlam tagimayan ve kurulusu
sakat olan ipotek alacagin gecerli oldugu hu-
susunu etkilemeyecektir'. Bagka bir deyisle,
ipotegin maddi yénden dogumu, varligi, mik-
tari, sona ermesi alacak hakkina baglidir; te-
minat altina alinan alacagin hukuki durumu
dogrudan dogruya rehin hakkini da etkilers.

Her ne kadar TMK hukumlerinde ipotek ile
alacak arasindaki baglilik agik¢a duzenlen-
mese de bazi maddelerde s6z konusu bagli-
lig1 ortaya koyan ifadelere yer verilmistir. ipo-
tegin amag ve niteliginin aciklandigi TMK m.
881, ipotegin terkininin istenme hakki TMK
m.883'de ipotegin bu ¢zelligi gorulebilmek-
tedir.

Bu noktada, ipotegin alacaga bagliolmasinin
cesitli asamalardaki 6zelliklerine deginme-
miz gerekecektir.

B. ipotegin Kurulmasinda
Alacaga Baglilik

TMK m. 856 hukmunde tasinmazin rehni-
nin tapu katugune tescil ile kurulacagi ve
kanunda 6ngoérulen ayrik durumlarin sakli
oldugu belirtilmistir. Bu hukimden anlasi-
lacagi Uzere kural olarak, ayni hakkin ka-
zanilmasi i¢in kurucu unsurdur'®. Bu husus
kamuya aciklik ilkesinin bir neticesi olarak
karsimiza ¢ikmaktadir. Tescilin gecersizligi,
ayni zamanda ipotegin de gecersizligi an-
lamina gelecektir. Gegerli bir tescil i¢in Uc¢
unsurun varligi aranmaktadir. Bunlar; tagin-
maz malikinin tescil talebi, gecerli bir kazan-
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registration from the owner of the immov-
able property, a valid cause of acquisition,
and registration'. The cause of acquisition
could be a mortgage agreement, as well as
a court decision or a provision of law’, Ex-
amples of cases where the cause of acqui-
sition is a provision of law include statutory
mortgage rights. If there is a valid cause of
acquisition and the owner of the immovable
property refuses to provide written consent
for registration, the creditor can compel the
owner to request registration by applying to
the court™. In this case, the court decision
will be the cause of acquisition.

We should note that the underlying debt re-
lationship and the cause of acquisition are
distinct concepts. The cause of acquisition
is the legal basis required for registration to
take place; apart from the cause of acquisi-
tion, a separate underlying debt relationship
is necessary for the establishment of the
mortgage, as per the principle of ancillarity?.
The registration of the mortgage in the land
registry is only evidence of the existence of
the mortgage right?’; It does not provide ev-
idence regarding the existence and amount
of the receivable?2.

A mortgage established for a non-certain
receivable will never gain material value; in
other cases, the value of the mortgage will
depend on the existence of a valid debt?.
Therefore, when establishing a mortgage,
the dependency on the receivable is evalu-
ated as either absolute or flexible?*. The fact
that a mortgage is not absolutely tied to the
receivable, does not encounter formal ob-
stacles during its establishment, and exists
solely for the purpose of security is a conve-
nience introduced to prevent impediments?®.

In the case of a principal mortgage, the de-
pendency on the receivable is absolute be-
cause this mortgage represents a situation
where the receivable arising from the under-
lying debt relationship is secured. Therefore,
the invalidity of the receivable will result in
the invalidity of the established mortgage?.
In the case of an upper limit mortgage, the ex-
istence of a basic relationship that will lead to
the emergence of the receivable or the pos-
sibility of the receivable arising is sufficient.
This relationship constitutes the necessary
condition for the establishment of the mort-
gage?. When a mortgage right is established
for a receivable that does not yet exist, the
mortgage right is not initially present even if
it is registered; however, it arises when the

ma sebebi ve tescildir'’”. Kazanma nedeni bir
rehin s6zlesmesi olabilecegi gibi mahkeme
karari veya kanun hukmu de olabilir'e. Ka-
zanma sebebinin kanun hukmua oldugu
hallere 6rnek olarak ise kanuni ipotek hak-
lari gosterilebilir. Gegerli bir kazanma sebe-
bi bulunmasi halinde tagsinmaz maliki yazili
tescilile muvafakat beyaninda bulunmaktan
kaciniyorsa bu halde alacakli mahkemeye
basvurmak suretiyle taginmaz malikini tescili
talep etmesi icin zorlayabilir'®. Bu halde ise
mahkeme karari kazanma sebebi olacaktir.

Su hususu belirtmeliyiz ki, temel borg ilis-
kisi ile kazanma sebebi birbirinden farkli
kavramlar olarak karsimiza ¢ikmaktadir. Ka-
zanma sebebi, tescilin gerceklesebilmesi
aranan hukuki sebeptir; kazanma sebebin-
den bagimsiz, onun disindaki bir temel borg
iliskisi, ipotegin fer'iligi ilkesi geregi, rehnin
kurulabilmesi i¢in sarttir?®. Tapu katagun-
deki ipotege iliskin tescil, sadece rehin hak-
kinin varligina karinedir?’; alacak hakkinin
varligi ve miktari hakkinda bir karine teskil
etmez?2,

Kesin olmayan bir alacakicin kurulan ipotek
asla maddi bir deger kazanmayacak; diger
durumlarda ise ipotegin degeri, gecerli bir
borcun varligina bagli olacaktir?®, Bu yuz-
den, ipotek olusturulurken, alacaga baglilik
mutlak veya esnek olarak degerlendirilir®.
ipotegin mutlak olarak alacaga bagli olma-
masi, kurulus asamasinda sekli engellere
maruz kalmamasi ve yalnizca givence ama-
ci disinda olmamasi i¢in getirilen bir kolay-
liktir?®,

Ana para ipoteginde alacaga bagliik mut-
laktir gunkt bu ipotek, esas borg iliskisinden
dogan alacagin guvence altina alindigi bir
durumu ifade eder. Dolayisiyla, alacagin
gecersizligi, kurulmus olan ipotedin de ge-
cersizligi sonucunu doguracaktir?, Ust sinir
ipoteginde, alacagin dogusuna yol agacak
veya alacagin dogmasinin ihtimal dahilinde
oldugunu gosteren bir temel iligkinin varligi
yeterlidir. Bu iliski, ipotegin kurulmasi i¢in
gerekli kosulu olusturur?”. Hentz mevcut
olmayan bir alacak icin ipotek hakki tesis
edildiginde, ipotek hakki tescil edilmis olsa
bile baslangicta mevcut degildir; ancak
alacak dogdugunda beraberinde dogar?®.
Ancak, ipotek hakki sirasi, ipotegin dogum
anina degil, tescil edildigi derecenin kuru-
lug anina gore belirlenir. Tescil edilen ipotek,
ara donemde sekli agidan mevcut olup, ta-
sinmaz malikine karsi yapilacak icra takipleri
ile tasinmaz malikinin sonraki tasarruflarina

receivable is born%. However, the priority of
the mortgage right is determined based on
the degree of its establishment, not the mo-
ment of its creation. The registered mortgage
exists formally during the interim period and
provides security for the mortgage creditor
against enforcement proceedings against
the property owner and the subsequent
transactions of the property owner?. As seen,
the dependency of the mortgage on the re-
ceivable for future or probable receivables is
relaxed in terms of establishment®.

Itis not necessary to demonstrate the under-
lying debt relationship that gives rise to the
receivable for the validity of the mortgage
agreement®'. However, including the under-
lying debt relationship in the mortgage deed
will facilitate proving which receivable the
mortgage was established for®2.

C. Dependency on Receiv-
ables with in the Scope of Use
of Rights

In the exercise of rights, the dependency of
the mortgage on the receivable is absolute®?.
The mortgage creditor must prove their per-
sonalreceivable in order to exercise the mort-
gage right. In other words, a necessary con-
dition for the exercise of the mortgage right
is the existence of a receivable that can be
converted into cash®. In other words, even if
the mortgage is registered, if the receivable
specified in the mortgage agreement never
arises, the mortgage right will not arise in
favor of the creditor. Therefore, a valid re-
ceivable is required for the existence of the

IPOTEGIN ALACAGA BAGLILIGI

karsl, ipotekli alacakliicin giivence saglar?.
Goruldugu gibi, ileride dogacak veya dog-
mas! muhtemel alacaklar i¢in kurulan ipo-
tegin alacaga bagliigi, kurulus acgisindan
gevsetilmigtirs,

Rehin sozlesmesinin gecerliligi i¢in alaca-
gin dogumuna yol acan temel borg iligki-
sini gostermek gerekmemektedir®’. Ancak,
temel borg iliskisinin rehin senedinde yer
almasi, rehinin hangi alacak icin kuruldu-
gunun ispatini kolaylastiracaktir®?,

C. Hakkin Kullanilmasi ve
Kapsaminda Alacaga Baglilik

Hakkin kullanilmasinda ipotegin alacaga
bagliigi mutlaktir®®, Rehin alacakli, rehin
hakkini kullanmak icin kisisel alacagini ispat
etmelidir. Yani, rehin hakkinin kullanilmasinin
zorunlu sarti, paraya cevrilebilir bir alacagin
mevcudiyetidir®4. Bir baska degisle, ipotek
tescil edilmis olsa bile, rehin s6zlesmesinde
belirtilen alacak hic dogmazsa, alacakli le-
hine ipotek hakki da dogmaz. Bu nedenle,
ipotek hakkinin varligi i¢in gecerli bir alacak
sarttir®. Tescil, rehinli alacaklinin ayni hak-
kinin varligina dair bir kanit olusturur ve bu
baglamda bir karine ortaya ¢ikarirs®,
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mortgage right®. Registration constitutes
evidence of the existence of the mortgage
creditor's real right and creates an indication
in this context®.

In accordance with Article 882/2 of the Turk-
ish Civil Code, the land registry officer pro-
vides the creditor with a document showing
the mortgage upon request. However, this
document, which only proves the registra-
tion, does not have the status of a valuable
instrument®. This provision demonstrates
one aspect of how registration only serves
as evidence of the existence of the realright.
In other words, the document only confirms
that the mortgage has been registered, but
it does not make any assessment regarding
the validity of the mortgage or the existence
of the receivable.

The extent to which a receivable can benefit
from the security provided by the mortgage
primarily depends on the amount of the re-
ceivable. The scope of the mortgage in terms
of the receivable is a factor that determines
the amount of the receivable®. Whether it's
a principal amount or an upper limit mort-
gage, the mortgage burden shown in the title
deed indicates not whether any receivable is
included in the scope of the mortgage, but
only how much the receivables included in
the scope of the mortgage can benefit from
the security®. The mortgage creditor can
only obtain as much as they are owed after
the conversion to cash, not the amount reg-
istered in the title deed. If a principal or upper
limit mortgage is established for a matured
receivable, the cancellation of the mortgage
can be requested by proving the termination
of the receivable. Additionally, if a partial
payment has been made for the receivable,
it may be requested to be recorded in the
“annotations” column of the land registry“.

1. The Dependency on Receiv-

ables with in the Scope of General
Lien Registrations

General lien registrations encompass the pro-
visions of a mortgage agreement that cover
all kinds of receivables that may arise in the
future without limitation. Although mortgag-
es based on such provisions are thought to
provide limited collateral, there are different
opinions regarding the source of this limita-
tion. The prevailing view suggests that such
mortgage agreements would be contrary to
Article 23 of the Turkish Civil Code*'. Other-
wise, any kind of receivable that the creditor

TMK m. 882/2 dogrultusunda, tapu memu-
ru istem Uzerine alacakliya ipotegi goste-
ren bir belge verir. Ancak, sadece tescilin
yapildigini ispata yarayan bu belge, kiymetli
evrak niteligi tasimaz®. Bu hukum, tescilin
yalnizca ayni hakkin varligina delil teskil et-
tiginin bir géranumunu ortaya koymaktadir.
Yani, belge sadece ipotegin tescil edildigi-
ni dogrular, ancak ipotegin gecerliligi veya
alacagin varligi hakkinda bir degerlendirme
yapmaz.

Bir alacak, ipotegin sagladigi teminattan
ne olcude yararlanabilecegi konusunda,
oncelikle alacak tutarina baglidir. ipotegin
alacak bakimindan kapsami, alacak mikta-
rini belirleyen bir faktordur®. Ana para veya
ust sinir ipotegi olsun, tapuda gosterilen
ipotek yuku, herhangi bir alacagin ipotegin
kapsamina dahil olup olmadigini degil, yal-
nizca ipotegin kapsamina giren alacaklarin
teminattan ne 6l¢cude yararlanabileceklerini
ifade eder?®. ipotekli alacakli, paraya gevir-
me islemi sonrasinda tapuda kayitli miktar
degil, sadece alacakli oldugu kadarini elde
edebilir. Eger dogmus bir alacak i¢in ana
para ya da ust sinir ipotegi kurulmussa, ala-
cagin sona erdigi ispatlanarak ipotegin ip-
tal edilmesi talep edilebilir; ayrica, alacaga
bagli kismi 6deme yapilmissa, bunun tapu
sicilinde «dusunceler» sutununa kaydedil-
mesi de istenebilir.

1. Genel Rehin Kayitlarinda Alaca-
ga Baglilik

Genelrehin kayitlari, gelecekte dogabilecek
her tarlu alacagi sinirlama olmaksizin kap-
sayan rehin s6zlegsmesi hukumleridir. Bu tip
hukumlere dayanan ipoteklerin sinirli bir
teminat saglayacagi dasunulse de bu sinir-
lamanin kaynagi konusunda farkli gorusler
bulunmaktadir. Hakim gorus, bu tur rehin
sozlesmelerinin Turk Medeni Kanunu’nun
23. maddesine aykirilik teskil edecegini
belirtmektedir*'. Aksi takdirde, alacaklinin
borg¢luya karsi olan her tarla alacagi ipotek

has against the debtor will be included with-
in the scope of the mortgage, thus making it
impossible for the liability of the mortgage to
terminate in contracts stating that all receiv-
ables will be within the scope of the mort-
gage, independent of any legal cause*?. The
consequence of a mortgage agreement vi-
olating the personal rights of the mortgagor
is partial absolute nullity*. The contract only
includes receivables that currently exist and
are objectively foreseeable at the time the
mortgage agreement is established4.

Another approach is that the limitation of
broad-scope mortgage agreements is a ne-
cessity of the principle of dependence on
receivables. According to this view, the deter-
mination of which receivables such mortgage
agreements cover should be based on the
expectations of a typical bank customer. In-
cidental receivables, such as compensation
claims based on non-contractual grounds,
will not be included within the scope of the
collateral provided by the mortgage®.

Another perspective argues that the absence
of specifying the reason and scope under
which the secured receivable may arise
would imply the establishment of a mortgage
independent of the receivable.

According to our view, in cases where the
mortgage creditor is a bank, the broad scope
of general lien agreements should be evaluat-
ed considering the principle of the mortgage
being tied to the debt and within the frame-
work of good faith, taking into account the
expectations of an average bank customer.
If the person placing the mortgage is not the
owner of the property, they should not be ex-
posed to the continuation of the mortgage or
its conversion into cash solely based on the
generallien registration, for the other debts of
the credit debtor*®. The pledging of any debt
with a general lien registration will adversely
affect the nature of the mortgage being tied
to the debt. The Court of Appeal has ruled
that the expression stating that the mortgage
secures all current and future debts unlimit-
edly, as expressed in an official document, is
considered an unfair condition according to
the Turkish Code of Obligations.

In the decision of the Plenary Session of the
Court of Cassation, it was ruled that pursuit
cannot be carried out using the method of
converting the pledge into cash due to cred-
it card debt against the consumer who has
already paid off the vehicle loan¥.

IPOTEGIN ALACAGA BAGLILIGI

kapsamina dahil olacak ve boylece ipotek
verenin sorumlulugu, hukuki sebepten ba-
gimsiz olarak her turlt alacagin ipotek kap-
saminda yer alacaginailiskin s6zlesmelerde
sona ermesi mumkun olmayacaktir®2. Rehin
sozlesmesinin rehin verenin kisilik haklarini
ihlal etmesinin sonucu ise kismi kesin hu-
kamsuzluktur*. Sézlesme, yalnizca haliha-
zirda var olan ve rehin sézlesmesi kuruldugu
sirada objektif olarak 6ngorulebilir durum-
daki alacaklari icerir®4,

Bagska bir yaklasim ise, genis kapsamli rehin
sozlesmelerinin sinirlanmasinin alacaga
baglilik ilkesinin bir geredi oldugu ve bu tar
rehin s6zlesmelerinin hangi alacagi kapsa-
yip kapsamadigi konusunda, tipik bir ban-
ka musterisinin beklentilerinin esas alinmasi
gerektigidir. Tesadufi nitelikteki alacaklar,
ornegdin sézlesme digi sebeplere dayanan
tazminat alacaklari gibi, ipotegin sagladigi
teminatin kapsamina dahil edilmeyecektir*.

Baska bir bakis agisi ise, teminat altina ali-
nan alacagin hangi sebeple ve hangi kap-
samda ortaya ¢ikabilecedinin belirtilmemis
olmasinin, alacaktan bagimsiz bir ipotegin
kuruldugu anlamina gelecegini savunmak-
tadir.

Bizim gérusumuze gore, ipotek alacaklisinin
banka oldugu hallerde genel rehin sozles-
melerinin genis kapsamli olmasi, ipotegin
borca bagli olmasi prensibi géz énunde
bulundurularak ve durustluk kurallari cer-
cevesinde, ortalama bir banka musterisinin
beklentileri dikkate alinarak degerlendiril-
melidir. Eger ipotedi koyan kisi mal sahibi
degilse, sadece genel rehin kaydina istina-
den, kredi bor¢lusunun diger alacaklariicin
de ipotegin devamina veya nakde ¢evrilme-
sine maruz birakilmamalidir*é. Herhangi bir
borcun, genel rehin kaydiyla ipotek altina
alinmasi, ipotegin borca bagli olma niteli-
gini olumsuz etkileyecektir. Yargitay, resmi
belgede ifade edilen, ipotedin mevcut ve
gelecekteki tum borglari sinirsiz bir sekilde
gavence altina aldigi yonundeki ifadenin,
TKHK geregince haksiz bir kosul olarak de-
gerlendirildigine hukmetmistir.

Hukuk Genel Kurulu kararinda ise, tasit kre-
disini halihazirda 6demis tuketici aleyhine
kredi karti borcu sebebiyle rehnin paraya
cevrilmesi yolu kullanilarak takip yapilama-
yacagina karar vermistir’.
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D. Dependency on Receiv-
ables in the Transfer of Re-
ceivables

According to Article 891 of the Turkish Civil
Code, the assignment of a receivable based
on a mortgage is valid regardless of whether
it is registered in the land registry. The nec-
essary registration requirement for the va-
lidity of the mortgage does not apply to the
assignment of the receivable. The transfer
of the encumbered receivable is subject to
the provisions of the Turkish Code of Obli-
gations regulating the assignment of receiv-
ables. With the transfer of the receivable,
the right passes automatically to the new
creditor without the need for the registra-
tion of the mortgage and the removal of the
name of the encumbered receivable holder
and the writing of the new creditor's name
in the land registry*%. According to Article
189/1 of the Turkish Civil Code, along with
the assignment of a receivable, non-personal
priority rights and related rights also pass to
the assignee. Although this provision is not
mandatory, it is not possible for the mortgage
securing only this specific receivable to re-
main in the hands of the assignor with the
agreement of the parties*.

If the receivable does not exist, the assign-
ment does not grant any right to the assign-
ee through the registered mortgage®®. Again,
the mortgage cannot be transferred sepa-
rately from the receivable. Such agreements
are contrary to the principle of limited num-
ber and type due to the Civil Code’s regula-
tion of the mortgage as a right dependent
on the receivable, and therefore, they are
definitively null and void. This situation is a
consequence of the dependence on the re-
ceivable principle. The accessory follows the
principal.

In order to prevent potential issues that could
arise from such a transfer being carried out
without the debtor’s knowledge, Article 31/2
of the Land Registry Regulation (LRR) em-
phasizes that the assignment of the receiv-
able should be indicated in the “thoughts”
column. However, this provision is a regu-
latory rule, so actions contrary to it will not
affect the validity of the assignment®'. Addi-
tionally, the mentioned records do not have a
constitutive effect regarding the acquisition
of the mortgage by the party acquiring the
receivable.

D. Alacagin Devrinde Alacaga
Baglilik

TMK madde 891 hukmune goére, ipotege
dayali bir alacagin devri, tapu kutugune
tescil edilmis olmasina bagli olmaksizin ge-
cerlidir. ipotegin gecerli olarak kurulabilme-
si icin gerekli tescil sarti, alacagin devri icin
gerekmemektedir. Rehinli alacagin temliki,
Turk Borglar Kanunu’nun alacagin devrini
duzenleyen hukumlerine (TBK m. 183 vd.)
tabidir. Alacagin devriyle birlikte, ipotegin
tescili gerekmeden ve tapu kuttugunde re-
hinli alacaklinin adinin silinip yerine yeni
alacaklinin adinin yazilmasi sart olmaksizin,
yeni alacakliya hak kendiliginden gecer“®.
TBK madde 189/1'e gore, alacagin devriyle
birlikte, devredenin kisiligine 6zgu olmayan
oncelik haklari ve bagli haklar da devralana
gecer. Bu hukuim emredici nitelikte olmamak-
la birlikte, taraflarin anlasmasiyla, belirli bir
alacagin devredilip sadece bu belirli alacagi
teminat altina alan ipotegin devredenin elin-
de kalmasi mumkun degildir.

Alacak mevcut degilse, temlik, temelluk
edene tescil edilmis rehin dolayisiyla bir hak
vermez®. Yine ipotek de alacaktan ayri ola-
rak devredilemeyecektir. Bu tur anlasmalar,
Medeni Kanun’un ipotegi alacaga bagli bir
hak olarak duzenlemesinden dolayi, sinirli
sayi ve tipe baglilik ilkesine aykirndir ve bu
nedenle kesin hukumsuzduar. Bu durum, ala-
caga bagliigin bir sonucudur. Fer‘i olan, asil
olani takip edecektir (accessorium principali
sequitur).

Borclunun bilgisi olmadan gerceklestirilebi-
lecek boyle bir devirin yol acabilecegi olasi
sorunlari 6nlemek amaciyla, Tapu Sicil Tu-
zagu (TST) madde 31/2'de alacagin temlik
edildiginin dusunceler sitununda belirtilme-
si gerektigi vurgulanmistir. Ancak, bu hukuim
bir duzen kurali niteligindedir, dolayisiyla
buna aykiri davraniglar, temligin gecerliligini
etkilemeyecektir®'. Ayrica, bahsedilen kayit-
larin, ipotegin alacagi devralan tarafindan
kazanilmasi bakimindan kurucu bir etkisi
bulunmamaktadir.

Devralan, ipotek hakkini, malikle devreden
arasindaki rehin s6zlesmesi hukumleri cerge-
vesinde kazanacagi icin, rehin s6zlesmesin-
de bulunan genel rehin kayd, tekrar 6deme
kaydi gibi kayitlardan faydalanacaktir. Ancak
devralanin, ipotegin gavence altina aldigi
alacagin dayandigi hukuki iliskiden baska

The assignee will acquire the mortgage right
within the framework of the provisions of the
mortgage agreement between the owner
and the assignor. Therefore, the general lien
registration, as well as provisions such asthe
re-payment record, in the mortgage agree-
ment will be beneficial to them. However, if
the assignee holds claims against the debtor
for reasons other than the legal relationship
on which the receivable secured by the mort-
gage is based, they can only benefit from the
security provided by the mortgage based on
the lien registration if there is no such provi-
sion in the mortgage agreement®2,

Everything we've discussed so far would also
be applicable in the case of a receivable be-
ing acquired through legal succession. Ac-
cording to Article 127 of the Turkish Civil
Code, a third party who pays an amount un-
der this provision will succeed to the rights of
the creditor in proportion to the amount paid.
Therefore, the receivable, along with the
mortgage right dependent on it, will pass to
the third party. In the case of partial payment,
the third party will benefit from the mortgage
right to the extent of the amount paid.

Article 596/1 regulates the subrogation of
the guarantor. According to this provision,
if the guarantor pays off a debt secured by
a mortgage, they will succeed to the rights
of the creditor in proportion to the amount
paid. In other words, the mortgage right
dependent on the receivable will pass to
the guarantor in that proportion. While this
issue was regulated with an uncertain provi-

IPOTEGIN ALACAGA BAGLILIGI

sebeplerle borgluya karsi sahip oldugu ala-
caklar, rehin s6zlesmesinde boyle bir hukim
bulunmadigi takdirde, yalnizca rehin kaydina
dayali olarak ipotegin sagladigi guvenceden
yararlanamazlar®2.

Simdiye kadar soéylemis olduklarimiz, bir ala-
cagin kanuni halefiyet ile kazanilmasi duru-
munda da gecerli olacaktir. Ugtincu kisi, TBK
madde 127 uyarinca 6dedigi miktar oraninda
alacaklinin haklarina halef olacagindan, ala-
cak da ona bagli olan ipotek hakkiyla birlikte
Ucuncu kisiye gececektir. Kismi 6deme ha-
linde ise, bu durumda ipotek hakkindanyine
6dedigi oranda yararlanacaktir.

TBK m. 596/1'da kefilin halefiyeti duzenlen-
mistir. Bu hukme gore kefilin, ipotekle guven-
ce altina alinmis bir borcu 6dedigi durumda,
6deme oraninda alacaklinin haklarina halef
olacaktir. Yanialacaga bagli olan ipotek hakki
bu oranda kefile gececektir. 818 sayili mulga
Borglar Kanunu’nda kesinlige sahip olmayan
bu husus, TBK ile netlige kavusturulmustur.
Kefilin ipoteklerini elde edebilmesi igin, bu
ipoteklerin ya kefalet sozlesmesi yapilmadan
6nce mevcut olmasi ya da daha sonradan
olusturulmus olmasi, fakat kefalet s6zlesme-
sinde belirtilen alacak i¢in kurulmus olmasi
gerekmektedir. Kefalet verildigi zaman, kefil,
asil bor¢lunun veya tu¢uncu sahislarin verdi-
gitum rehinleri kapsar; fakat kefaletten sonra
Ucuncu bir kisi tarafindan verilen rehinlerde
kefilin sorumlulugu bulunmaz. Asil bor¢lu
tarafca genel kapsamda verilmis bir rehin de
kefilin halefiyeti disinda kalacaktir. “Aksi ka-
rarlastinimadikca” ifadesiyle, 6deme yapan
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sioninthe repealed Law No. 818, it has been
clarified by the Turkish Civil Code. In order
for the guarantor to obtain the mortgages,
these mortgages must either exist before
the guarantee agreement is made or be es-
tablished later, but they must be established
for the receivable specified in the guarantee
agreement. When the guarantee is provided,
the guarantor covers all mortgages given by
the principal debtor or third parties; howev-
er, the guarantor’s liability does not extend
to mortgages given by a third party after the
guarantee. A general mortgage given by the
principal debtor will also remain outside the
scope of the guarantor’s subrogation. The
phrase “unless otherwise agreed” should in-
dicate that the liability of the guarantor who
makes the payment may be extended to in-
clude mortgages and other securities. How-
ever, the guarantor may gain subrogation
rights over mortgages given by third parties
after the guarantee through an agreement
between the guarantor and the creditor.

While it is accepted that the guarantor needs
to carry out certain legal procedures to ac-
quire the mortgage right, the mortgage right
passes to the guarantor automatically. The
record in the “thoughts” column in the land
registry is explanatory rather than constitu-
tive even in this case.

1. Dependence on Receivables

kefilin sorumlulugunun, rehinler ve diger
gavencelerin kapsaminin genisletilebilece-
@i belirtilmelidir. Az 6nce ifade ettigimiz du-
rumun aksine Kefil, kefaletten sonra tiguincu
kisiler tarafindan verilen rehinler tzerinde,
kefil ile alacakli arasinda anlagsma yapilmasi
sonucunda halefiyet kazanabilir.

Kefilin ipotek hakkina sahip olabilmesi icin
belirli hukuki islemler yapmasi gerektigi ka-
bul edilse de, ipotek hakki kendiliginden
kefile gegcmektedir. Tapuda, dusunceler su-
tunundaki kayit bu halde de kurucu degil
aciklayici bir kayittir.

1. S6zlesmenin Devrinde Alacaga

with in the Scope of Contracts

The assignment of contracts is regulated in
Article 205 of the Turkish Civil Code (TCC).
The assignment of contracts is a sui generis
tripartite agreement with its own legal na-
ture®®. For a contract to be assignable, there
must be a debt relationship that is capable of
being transferred, and the parties must have
appropriate declarations of intent.

For a debt relationship to be considered as-
signable, the rights and obligations arising
from it must be transferable. If the contract
relationship consists of personal rights and
obligations, the rights and obligations can-
not be transferred. In contracts involving
personal rights, the transfer of the contract
is not possible. Therefore, the concept of the
transfer of the contract applies to contracts
that are not person-specific®. For example, a
contract cannot be made for the assignment
of one’s name, honor, and dignity®®. Unlike
the legal assignment of the contract, where
the interests of the parties (the third party and
the remaining party to the contract) are pro-

Baglluk

TBK'da sozlesmenin devri m. 205'te duzen-
lenmistir. S6zlesmenin devri, hukuki niteligi
bakimindan kendine 6zgu (sui generis) bir ¢
tarafli sozlesmedirse, Bir sozlesmenin devredi-
lebilmesiicin; devredilebilir nitelik tasiyan bir
borg iligkisinin varligy, taraflarin uygun irade
aciklamalari mevcut olmalidir.

Bir borg iligkisinin devredilebilirliginden s6z
edilebilmesi icin kendisinden dogan hak ve
borglarin devredilebilir olmasi gerekmekte-
dir. Sézlesme iliskisinin sahsa bagli alacak
ve borglardan olusmasi durumunda hak ve
borclar devredilemeyecektir. Sahsa bagli
sozlesmelerde sodzlesmenin yuklenilmesi
s6z konusu olmaz. Bu nedenle, sézlesmenin
yuklenilmesi kavrami, sahsa bagli olmayan
sozlesmelerde gecerlidir®*. Mesela adin, onur
ve izzetin devrine iligkin devir s6zlesmesi ya-
pilamaz®®. Taraflarin menfaatlerinin (Gguncu
kisinin ve s6zlesmede kalan tarafin) kanun
tarafindan korundugu sozlesmenin kanuni
devrinden farkli olarak, s6zlesmenin yuklenil-
mesi, sadece devreden taraf ile yuklenen ta-

tected by law, the assumption of the contract
cannot occur solely through an agreement
between the transferor and the party assum-
ing the contract. In order to bind the remain-
ing party to the contract, either this party
must participate in a sui generis tripartite
contract, or they must express their consent
to the agreement between the transferor and
the party assuming the contract, either be-
fore or after such agreement. In other words,
the consent of all three parties is required
for the assumption of the contract®. Unlike
the assignment of a receivable, the consent
of the remaining party to the contract is also
required®’.

The assignment of a contract can also trans-
fer the mortgage right to the party assuming
the contract. The rights of the remaining
party under third-party mortgages given in
favor of the remaining party in the contract
will continue to exist. For example, the max-
imum amount mortgage established by the
lender against the borrower should continue
if the borrower changes. During the assign-
ment agreement, either the party assigning
or the party assuming the contract can pro-
vide such assurances in favor of the remain-

ing party®e.

For the third party’s security given in favor of
the transferring party to continue, the con-
sent of the third party is required®.

E. Dependence on Receiv-
ables in Protecting Security
in the Land Registry

Article 1023 of the Turkish Civil Code states,
“The acquisition of ownership or another real
right based on registration in the land regis-
try in good faith is protected.” The protection
mentioned refers to the acquisition of real
rights based on appearance in the land reg-
istry. It is possible for the mortgage to be ac-
quired under Article 1023 of the Turkish Civil
Code due to its nature as a real right.

Trust in the land registry for mortgages only
covers the scope and existence of the mort-
gage on real property®. In this case, the reg-
istration of a mortgage right does not confirm
the existence of the debt; similarly, indicating
a specific amount as the mortgage burden
does not imply that the creditor has a debt of
that amount®’. In such a case, if a mortgage
has been established for a non-existent debt
or if the encumbered debt has ceased to
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raf arasindaki bir anlasma ile mumkun degil-
dir. S6zlesmede kalan kisiyi baglayabilmek
icin, ya bu kisinin kendine 6zgu ug tarafli bir
sozlesmeye katilmasi ya da devredeniile yuk-
lenen arasinda kurulan sdzlesmeye rizasini,
bu anlagsmadan 6nce veya sonra, beyan et-
mesi gerekir. Bir baska degisle, ug tarafin da
rizasi sozlesmenin yuklenilmesi icin aranir®e.
Alacagin devrinden farkli olarak s6zlesmede
kalanin rizasi da aranmaktadir®’.

Sozlesmenin devri ile ipotek hakki da s6z-
lesmeyi devralan tarafa gecebilir. S6zlesme-
de kalan taraf lehine tguncu kisinin verdigi
rehin haklar s6zlesmede kalan taraf lehine
varligini devam ettirecektir. Ornegin, kredi
verenin kredi alan aleyhine kurdugu azami
meblag ipotegi, kredi alan tarafin degismesi
halinde devam etmelidir. Devir anlagsmasi si-
rasinda, sdézlesmeyi devreden veya devralan
taraf, kalan taraf lehine bu tar gavenceler
verebilirlerse.

Uctincu bir kisinin, devreden taraf lehine ver-
digi teminatin devam edebilmesi icinse rizasi
aranmaktadirs.

E. Tapu Sicilinde Gilivenin Ko-
runmasinda Alacaga Baglilik

TMKm. 1023, Tapu kutugundeki tescile iyi ni-
yetle dayanarak mulkiyet veya bir bagka ayni
hak kazanan dcgtinca kisinin bu kazanimi ko-
runur.” seklindedir. S6zu edilen koruma, ayni
haklarin tapu sicilindeki géranuse gore ka-
zanilma durumunu ifade eder. ipotegin ayni
hak niteligi geregi TMK m. 1023 uyarinca
kazanilmasi mumkuandur.

ipotekte tapu siciline given, yalnizca tasin-
maz rehininin kapsaminive varligini kapsar®.
Bu durumda, bir ipotek hakkinin tescil edil-
mis olmasi, alacagin varligini dogrulamaz;
ayni sekilde, ipotek yuku olarak belirli bir
meblagin gosterilmesi de alacaklinin o meb-
lag tutarinda bir alacaga sahip olduguna
isaret etmez®'. Bu durumda, mevcut olmayan
biralacakicgin ipotek kurulmussa veya rehinli
alacak sona ermisse ve mevcut olmayan bu
alacak devredilmisse, yeni alacaklinin tapu
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exist and this non-existent debt has been
assigned, the new creditor will not be able
to acquire the debt and the mortgage in
good faith through reliance on the land reg-
istry entry. In this situation, they will not be
protected under Article 1023 of the Turkish
Civil Code®2. If the debtor is faced with the
assignment of a non-existent encumbered
debt, they can assert against the new cred-
itor that the debt has not arisen, is invalid, or
has been extinguished through subsequent
payment®3, Since the purpose of a mortgage
is to secure a debt, in a situation where the
existence of a valid debt cannot be estab-
lished, a mortgage cannot be acquired inde-
pendently of the debt, even through reliance
onthe registration appearing in the land reg-
istry in good faith.

However, if there is a valid debt, and the
registration regarding the mortgage is
fraudulent, the good faith of the third party
acquiring the debt should be protected un-
der Article 1023 of the Turkish Civil Code®*.
In this regard, according to a decision of the
General Assembly of Civil Chambers of the
Court of Appeal, even if the mortgage given
by the owner spouse of the family home as
security for a valid debt is invalid and fraud-
ulent, the transfer of the debt to a third party
entitles them to acquire the mortgage under
Article 1023 of the Turkish Civil Code.

In terms of protecting trust in the land regis-
try, there is a difference between the trans-
fer of a mortgaged debt through legal suc-
cession compared to other methods. The
transfer of both the debt and the mortgage

kaydina iyi niyetle guvenerek, alacagi ve ipo-
tegi kazanmasi mumkun olmayacaktir; boyle
birdurumda, Turk Medeni Kanunu’'nun 1023.
maddesi uyarinca korunmayacaktiré2, Borglu,
mevcut olmayan rehinli alacagin devrinin s6z
konusu olmasi durumunda, yeni alacakliya
karsi, alacagin dogmamis oldugunu, geger-
siz oldugunu veya sonradan 6deme yoluyla
sona erdigini ileri surebilir®. ipotegin amaci
alacagiteminat altina almak oldugundan, ge-
cerli biralacagin varligindan sz edilemeyen
durumda, sekli olarak tapuda gérunen tesci-
le iyi niyete dayanilmasi suretiyle, alacaktan
bagimsiz olarak ipotek kazanilamaz.

Ancak gecerli bir alacaktan s6z ediliyorsa,
ipotege iliskin tescilin yolsuz olmasi halin-
de, alacagi devralan uguncu kisinin iyi niyeti
TMK m. 1023 cercevesinde korunmalidir®,
Bu nokta ile ilgili olarak Yargitay Hukuk Ge-
nel Kurulu’nun vermis oldugu bir kararinda,
aile konutunun malik olan esin, gecerli bir
borcun teminati olarak verdigi ipotek gecer-
siz ve yolsuz olsa da alacagin uc¢uncu kisiye
devri halinde, ipotegi TMK m. 1023 uyarinca
kazanmistir.

Kanuni halefiyet yoluyla kazanma halinde
ise, tapu siciline gavenin korunmasi agisin-
dan, ipotekli alacagin devrine gore farklilik
bulunmaktadir. Kanuni halefiyet ile bir alacak
ve ipotegin halefe gecisi, kanunen borcun
ifasina baglanmistir. Bu duruma baglanmig
oldugundan dolayi, alacagin ve ipotegin ge-
cisi kendiliginden gerceklesecektir. Halefin
ipotek hakkini elde etmesi, tapu siciline gu-
venmesi ile gerceklesmemektedir. Gegersiz
bir ipotekle guvence altina alinmig gecerli

through legal succession is legally tied to
the performance of the debt. As it is tied to
this condition, the transfer of the debt and
the mortgage will occur automatically. The
successor obtaining the mortgage right does
not happen through reliance on the land
registry. We observe that the Court of Cas-
sation exhibits different attitudes regarding
whether a guarantor who succeeds to the
creditor by paying off a valid debt secured
by an invalid mortgage, even in good faith,
can acquire the mortgage right.

When we look at the latest decisions of the
Court of Appeal, it can be observed that the
status of the family home annotation as con-
stitutive or explanatory is a highly debated
issue. We see that the Court of Appeal cur-
rently considers the family home annotation
to be explanatory in nature.

In conclusion, in our opinion, in the case of
legal succession, since the acquisition of the
mortgage right by the successor does not oc-
cur through reliance on and trust in the land
registry, it should not be considered to take
place under Article 1023 of the Turkish Civil
Code. Legal succession is tied to the perfor-
mance of the debt and is a consequence that
arises automatically upon performance.

IV. DEPENDENCE OF RE-
CEVABLES IN CASE OF
TERMINATION

A. Generally

The complete termination of the legal re-
lationship that constitutes the source of
the debt secured by a mortgage within the
scope of a mortgage contract means the
elimination of the debt itself. In the case of
a principal mortgage, where a specific debt
is secured, the mortgage will cease to exist
effectively upon the payment of that debt®®.
If the mortgage in question is a maximum
amount mortgage and secures fluctuating
debts like those in a current account agree-
ment or multiple debts based on a general
credit agreement, the payment of any one or
several of the debts secured by the collateral
will not lead to the termination of the mort-
gage itself®®,

The question of whether the mortgage ter-
minates upon the cessation of the debt, i.e.,
whether the mortgage definitively terminates
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bir borcu 6deyerek alacakliya halef olan ke-
filin -iyi niyetli olsa da- ipotek hakkini kazanip
kazanamayacagi hakkinda Yargitay'in farkli
tutumlar gosterdigini gérmekteyiz.

Aile konutu serhinin kurucu mu yoksa acik-
layict mi oldugu da oldukga tartismali bir
konudur. Yargitay'in en son verdigi kararlara
baktigimizda, aile konutu serhini aciklayici
nitelikte kabul ettigini gérmekteyiz.

Sonug olarak kanaatimizce de kanuni ha-
lefiyet halinde, tapu siciline dayanilarak ve
guavenilerek gerceklesmediginden halefin
ipotek hakkini elde etmesi TMK m. 1023
uyarinca gerceklesmemelidir. Kanuni halefi-
yet hali, borcun ifasina baglanmis ve ifanin
gerceklesmesiyle kendiliginden ortaya ¢ikan
bir sonuctur.

IV. SONA ERME HALINDE
ALACAGA BAGLILIK

A. Genel Olarak

Bir rehin s6zlesmesi kapsaminda ipotegin
guvence altina aldigr borcun kaynagini
olusturan hukuki iliskinin tamamen bitme-
si, s6z konusu borcun da ortadan kalkmasi
anlamina gelir. Anapara ipotegi durumunda,
6zel bir borcun guvence altina alinmasi s6z
konusu oldugundan, o borcun 6denmesiyle
birlikte ipotek de fiilen son bulacaktir®®. Eger
s6z konusu ipotek, bir ust siniripotegi ise ve
cari hesap so6zlesmesindeki gibi dalgalanan
bir borcu ya da genel bir kredi sézlesmesine
dayali birden fazla borcu guvence altina ali-
yorsa, teminat altindaki bor¢lardan herhangi
birinin veya birkaginin 6denmis olmasi, ipo-
tegin kendisinin sona ermesine yol acmaya-
caktiree,

Alacagin bitimi durumunda ipotedin de sona
erip ermedigi, yani ipotedin borca olan bag-
liiginin ve alacagin sona ermesiyle ipotedin
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with the cessation of the debt’s obligation
and the end of the receivable, is a subject of
debate.

According to one view, even upon the pay-
ment and thus cessation of the debt, the
mortgage will not automatically terminate®’.
For the mortgage right to be terminated, it
needs to be officially removed from the land
registry, i.e., a cancellation process must take
place. The cessation of the mortgage right is
a separate process from the end of the debt
and should be treated independently. This
view is based on the idea that the termina-
tion of the mortgage does not automatically
occur with the end of the debt and requires
an official procedure, namely cancellation®®,
According to this article, when the debt is ter-
minated, the owner of the mortgaged proper-
ty can request the creditor’s consent for the
removal of the mortgage from the land regis-
try, i.e., its cancellation®. If the mortgage had
terminated automatically outside of official
records due to the end of the debit, it would
have been accepted that the mortgage end-
ed without requiring the creditor’s consent.

Another view argues that since a mortgage
can only secure a debt and there is no rec-
ognized type of mortgage independent of
the debt, with the cessation of the debt, the
mortgage also terminates automatically out-
side of official records”. According to Article
833 of the Turkish Civil Code, the owner of
immovable property may request consent
from the creditor to cancel the mortgage;
however, this does not mean that the ter-
mination of the mortgage is only possible
through the cancellation process in the land
registry. If the creditor does not respond pos-
itively to the owner’s request for cancellation,
the owner has the right, under Article 1025 of
the Turkish Civil Code, to file a lawsuit based
onrealrights to correct the land registry. This
lawsuit aims to bring the registry in line with
the actual situation and is related to the real
rights on the property””. In the event that the
mortgage right terminates along with the
debt, a court decision and the subsequent
cancellation process based on this decision
will clarify the current legal situation. In prac-
tice, courts decide on the cancellation of the
mortgage through lawsuits known as “action
for the annulment of the mortgage”.

According to another viewpoint, while the
cancellation process has a constructive ef-
fect in creating a new situation vis-a-vis third
parties, it serves to clarify the existing situa-

kesin olarak sonlanip sonlanmadigi konusu
tartisma konusudur.

Bir goruse gore, borcun 6denmesi ve boy-
lece sona ermesi durumunda dahi, ipotegin
otomatik olarak sona ermesi s6z konusu
olmayacaktir®’. ipotek hakkinin sonlandiril-
masi i¢in tapu sicilinden resmi olarak silin-
mesi, yani terkin isleminin yapilmasi gerek-
mektedir. ipotek hakkinin ortadan kalkmasi,
borcun bitmesinden ayri bir surectir ve bir-
birinden bagimsiz olarak ele alinmalidir. Bu
goruas, ipotegin sona ermesinin borcun bit-
mesiyle otomatik olarak gerceklesmeyece-
@i ve resmi bir islem olan terkin gerektirdigi
fikrine dayanmaktadir®® Bu maddeye gore,
bor¢ sona erdiginde, ipotekli gayrimenkultin
maliki, alacakliya bagvurarak ipotegin tapu
kayitlarindan silinmesi yani terkin edilmesi
icin onay vermesini talep edebilir®®. Eger
ipotek, borca bagli olarak resmi kayitlar di-
sinda kendiliginden sona ermis olsaydi, ala-
caklinin onayina gerek kalmadan ipotegin
sonlandigi kabul edilecekti.

Diger bir gorus, ipotedin yalnizca bir borcu
guvence altina alabilecegi ve borgtan ba-
gimsiz bir ipotek tartnan taninmadigr ge-
rekcesiyle, borcun sona ermesiyle birlikte
ipotegin de resmi kayitlar disinda sona erdi-
gini savunmaktadir’®. Tagsinmaz mal sahibi,
TMK m. 833 uyarinca alacaklidan ipotegin
terkin edilmesi icin onay isteyebilir; ancak
bu, ipotegin sona ermesinin yalnizca tapu
sicilindeki terkin islemiyle mumkun oldugu
anlamina gelmez. Alacakli, ipotekli gayri-
menkul sahibinin terkin talebine olumlu ya-
nit vermezse, malik, TMK m. 1025. geregin-
ce tapu sicilinin duzeltilmesi amaciyla ayni
hakka dayali bir dava agma hakkina sahiptir.
Bu dava, tapu sicilindeki kaydin gergek du-
ruma uygun hale getirilmesini amacglayan ve
tasinmaz Uzerindeki ayni haklarla ilgili olan
bir davadir”*. ipotek hakkinin, borgla birlikte
sona erdigi durumda, mahkeme karari ve bu
karara istinaden yapilacak olan terkin iglemi,
mevcut hukuki durumu acikliga kavusturu-
cu bir nitelik tagiyacaktir. Uygulamada da
mahkemelerin, “ipotegin fekki (kaldirilmasi)
davasi” adi verilen davalar sonucunda, ipo-
tegin terkinine karar verilmektedir.

Bagka bir goruse gore, terkin islemi, tglncu
kisilere kars! yeni bir durum yaratici (kurucu)
etkiye sahipken, alacakli ve bor¢lu arasinda-
ki iliski baglaminda mevcut durumu aciklar
niteliktedir’2. Ugtincu kisiler agisindan, tapu
sicilinde yer alan ipotegin hem yasal sekil
sartlarina uygun olarak var oldugu hem de

tion in the relationship between the creditor
and the debtor’?. From the perspective of
third parties, it is assumed that the mortgage
recorded in the land registry both legally
exists and materially exists. Therefore, it has
been argued that the cancellation to be car-
ried out would also have a constructive effect
on third parties.

According to our view, it would be more ac-
curate to accept that, in line with the princi-
ple of the mortgage being tied to the debt,
the mortgage ceases to exist outside of offi-
cial records upon the end of the debt. Article
883 of the Turkish Civil Code, which allows
the mortgage right to be removed from the
land registry with the consent of the credi-
tor, does not imply that the mortgage can-
not cease to exist outside of official records.
While this provision outlines the procedure
for the termination of the mortgage, it does
not directly address whether the mortgage
automatically terminates with the end of the
debt. The Turkish Civil Code generally states
that a registration of a right can be canceled
upon the written declaration of the right
holder; at the same time, it also regulates in
Article 1026 that the cancellation process
can be carried out upon the request of the
owner of the property when the registration
has no legal value anymore.

The reason for the Turkish Civil Code’s gen-
eral rule of requiring the creditor’s consent
for cancellation is the belief that the end of
the debt can be most reliably determined
with the creditor's approval. Therefore, it
should not be concluded that the mortgage
right ceases to exist with the end of the debt
and that a cancellation process in the land
registry is required based on Article 883 of
the Turkish Civil Code.

1. The Discharge of a Term Mort-
gage

Until recently, there were legal disputes re-
garding whether the owner could request
the discharge of a term mortgage at the end
of the term due to the lack of clear legal reg-
ulations on this matter. However, with the
amendment introduced by Article 19 of Law
No. 7181 on the Tapu Law and Amendments
to Some Laws, a provision was added to Ar-
ticle 883 of the Turkish Civil Code, putting
an end to these debates. As mentioned earli-
er, obtaining the consent of the creditor has
been the safest way to determine the end of
the debt. However, in the case of a term mort-
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maddi olarak mevcut oldugu kabul edilir.
Buna gore, gerceklestirilecek terkinin de
ucguncu kisiler nezdinde kurucu 6zellik teskil
edecegi savunulmustur.

Bizim gbérusumuze gore, ipotedin borca bag-
liigr ilkesi dogrultusunda, borcun bitmesiy-
le birlikte ipotegin de resmi kayitlar disinda
sona erdigini kabul etmek daha dogru bir
yaklasim olacaktir. Turk Medeni Kanunu’nun
883. maddesi geregince, ipotek hakkinin
alacaklinin onayi ile tapu sicilinden silinebi-
lecegi hukmu, ipotedin resmi kayitlar digin-
da sona eremeyecegi anlamina gelmez. Bu
hukam, ipotegin sona ermesi strecinin nasil
isleyecegine dair bir prosedura belirtirken,
ipotegin borca bagli olarak kendiliginden
sona erip ermedigi konusuna dogrudan bir
yargl getirmez. Turk Medeni Kanunu, genel
olarak bir hakkin tescilinin, hak sahibinin
yazili beyani ile kaldirilabilecedini belirtir-
ken; ayni zamanda, bir tescilin hukuki an-
lamda bir degeri kalmadiginda, tasinmazin
malikinin talebi Gzerine de terkin isleminin
gerceklestirilebilecegini 1026. maddesi ile
duzenlemistir.

Turk Medeni Kanunu’nun genel kural olarak
alacaklinin onayini terkin icin sart kogsmasi-
nin sebebi, borcun sona erip ermediginin en
guavenilir sekilde alacaklinin muvafakatiyle
belirlenebilecegi dustuncesidir. Bu yuzden,
Turk Medeni Kanunu'nun 883. maddesine
dayanarak, borcun bitmesiyle ipotek hak-
kinin sona erdigi ve tapu sicilinde terkin
isleminin yapilmasi gerektigi sonucuna va-
rilmamalidir.

1. Sureli ipotegin Terkini

Sureliipoteklerin terkini bakimindan yakin bir
tarihe kadar, sture sonunda malik tarafindan
ipotegin terkininin istenip istenemeyecedi
konusunda acik bir yasal duzenleme olma-
mas! nedeniyle hukuki ¢cekismeler yasan-
maktaydi. Ancak 7181 Sayili Tapu Kanunu ve
Bazi Kanunlarda Degisiklik Yapilmasina Dair
Kanun'un 19. maddesi ile TMK m. 883’e du-
zenleme getirilerek bu husustaki tartismalar
son bulmustur. Daha 6nce belirttigimiz gibi,
alacagin sona erdigini tespit etmenin en gu-
venli yolu alacaklinin muvafakatidir. Ancak,
sureli ipotekte, alacagin sona erdigine yone-
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gage, where the importance of consent re-
garding the end of the debt has diminished,
we believe that this provision was appropri-
ate.

V. CONCLUSION

The mortgage right emerges as a collater-
al right tied to a debt. This characteristic of
the mortgage right manifests itself in various
stages. The appearance of this characteris-
tic can be either absolute or more flexible,
depending on the context.

The real estate mortgage is established
through registration in the land registry.
Registration serves as a constitutive ele-
ment in acquiring a real right. For a registra-
tion to be valid, three basic elements must
be present: the request for registration from
the owner of the property, the existence of
a valid acquisition reason, and the comple-
tion of the registration process. The acqui-
sition reason, as a required legal basis for
registration, is independent of the cause
of acquisition. However, a fundamental
contractual relationship outside of the ac-
quisition reason is necessary for the estab-
lishment of the mortgage, in accordance
with the accessory nature of the mortgage
principle. The registration of the mortgage
in the land registry does not constitute ev-
idence of the existence and amount of the
debt claim. While the absolute tie of the prin-
cipalamount mortgage is inherent in the ab-
solute debt, the principle of attachment to
the debt appears more flexible in the case
of the upper limit mortgage. Thisis because
in the upper limit mortgage, the presence
of a basic relationship that would lead to
the birth of the debt or make the birth of the
debt possible is sufficient.

The attachment of the mortgage to the debt
is absolute during the stage of utilizing the
right. Even if a mortgage is registered, it is
acknowledged that if the debt specified in
the mortgage contract does not arise, the
mortgage right will not arise in favor of the
creditor. In other words, the existence of the
debt is required at the time of conversion
into cash. The scope of security provided
by the mortgage and the degree of security
it provides to the creditor are primarily de-
termined by the amount of the debt. In other
words, the creditor can only obtain as much
as they are owed at the time of conversion
into cash.

lik bir muvafakatin ®nemi kalmamis olmasiyla
birlikte kanaatimizce konulan bu htkum isa-
betli olmusgtur.

V.SONUGC

ipotek hakki, alacaga bagli (fer'i) bir hak ola-
rak karsimiza gikmaktadir. ipotek hakkinin bu
ozelligi cesitli asamalarda gozlemlenmekte-
dir. Bu ozelligin géranuimu, bazen mutlak
bazen de daha esnek bir sekildedir.

Tasinmaz rehni, tapu kutugune tescil ile ku-
rulur. Tescil, ayni bir hakkin kazanilmasinda
kurucu bir 6ge olarak islev gorur. Bir tescilin
gecerli sayilabilmesi icin; tasinmazin maliki-
nin tescil talebinin olmasi, gecerli bir edinme
nedeninin bulunmasi ve tescil isleminin ger-
ceklestirilmis olmasi gibi U¢ temel unsurun
mevcut olmasi gerekmektedir. Kazanma se-
bebi, tescilin gerceklesebilmesi aranan huku-
ki sebep iken kazanma sebebinden bagimsiz,
onun digindaki bir temel borg iligkisi, ipotegin
sarttir. Tapu kutagundeki ipotege iligkin tes-
cil, alacak hakkinin varligi ve miktari hakkin-
da bir karine teskil etmez. Ana para ipotegin
mutlak olan alacaga baglilik 6zelligi; ast sinir
ipoteginde daha esnek bir géranumde kar-
simiza ¢ikmaktadir. Bu durumun sebebi ise,
ust sinir ipoteginde alacagin dogumuna yol
acacak veya alacagin dogmasinin ihtimal da-
hilinde oldugunu gosteren bir temeliliskinin
varliginin yeterli olmasidir.

ipotegin alacaga bagliigi, hakkin kullanilma-
sl agamasinda ise mutlaktir. Bir ipotek tescil
edilmis olsa dahi, rehin s6zlesmesinde 6n-
gorulen borg ortaya ¢cikmazsa, alacakli adina
ipotek hakkinin da meydana gelmeyecedi
kabul edilir. Yani, paraya ¢evirme aninda ala-
cagin varligi gerekmektedir. ipotek hakkinin
sagladigi guvencenin kapsami ve ipotegin
alacakliya saglayacag teminatin derecesi,
oncelikle borcun miktarina bagli olarak belir-
lenir. Diger bir deyisle, alacakli, paraya cevir-
me sonunda ancak alacakli oldugu kadarini
elde edebilecektir.

ipotek, guvence altina almak amaciyla ku-
ruldugu belirli bir borg icin, sadece o borca
yonelik teminat olarak iglev gorar.

Genel rehin kayitlar, gelecekie dogmasi
muhtemel her turlu alacagi herhangi bir si-
nirlama olmaksizin kapsayacak sekilde for-
mule edilmis rehin s6zlesmesi hukumleridir.

The mortgage serves as security for a specif-
ic debt for which it was established.

General lien entries are provisions in mort-
gage contracts formulated to cover any
future receivables without any limitation.
There are different opinions regarding the
source of this limitation. One view is based
on Article 23 of the Turkish Civil Code, while
another, which we agree with, argues that
the expectations of an average bank cus-
tomer should be taken into account.

The requirement for registration is neces-
sary for the valid establishment of a mort-
gage, unlike for the transfer of the receiv-
able. When the debt is transferred, the
related mortgage automatically passes to
the new creditor without the need for any
registration process or changing the name
of the mortgagee in the land registry. The
person assuming the debt, apart from the
debt secured by the mortgage, cannot ben-
efit from the mortgage security based solely
on the mortgage entry for other receivables
arising from legal relationships with the
debtor, unless otherwise stipulated in the
mortgage contract.

In case of legal succession, for the guaran-
tor to assume the mortgages, it is required
that these mortgages either existed before
the guarantee agreement was made or were
established after the guarantee agreement
specifically for the debt in question.

IPOTEGIN ALACAGA BAGLILIGI

Bahsedilen sinirlamanin kaynagi noktasinda
farkli gorusler bulunmaktadir. Bir gorus, TMK
m. 23’e dayandirirken bir bagka ve katildigi-
miz gorus, ortalama bir banka musterisinin
beklentilerinin esas alinmasi gerektigini sa-
vunmaktadir.

Tescil sart, ipotegin gecerli olarak kurulmasi
icin gerekli olmasinin aksine alacagin devri
icin aranmamistir. Bor¢ devredildiginde, ilgili
ipotek de herhangi bir tescil islemine gerek
kalmadan ve tapu sicilindeki rehinli alacakli
adinin degistirilmesine ihtiya¢ duyulmaksi-
zin, kendiliginden yeni alacakliya intikal eder.
Borcu devralan kisi, ipotegin gluivence altina
aldig borg disinda, bor¢lu ile arasindaki di-
ger hukuki iliskilerden kaynaklanan alacak-
larricin, rehin s6zlesmesinde aksi bir hukam
yoksa, sadece rehin kaydina dayanarak ipo-
tek teminatindan faydalanamaz.

Kanuni halefiyet durumunda, kefilin ipotek-
leri devralabilmesi icin, bu ipoteklerin ya
kefalet s6zlesmesi yapilmadan 6nce olustu-
rulmus olmasi ya da kefalet s6zlesmesi ya-
pildiktan sonra, ancak s6z konusu borg i¢in
olusturulmus olmasi sarttir.

Var olmayan bir borg icin ipotek kurulmussa
veya rehinli alacak sona ermesine ragmen,
mevcut olmayan bu alacak devredilmisse,
yeni alacaklinin tapu kaydina iyi niyetle gu-
venerek, alacak ve ipotegi kazanamayacak-
tir. Ancak gecerli bir alacaktan so6z ediliyor-
sa, ipotegde iliskin tescilin yolsuz ise TMK m.
1023 korumasi gerceklesir. Kanuni halefiyet
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If a mortgage is established for a non-exis-
tent debt or if the secured debt is terminated
but the non-existent debt is transferred, the
new creditor cannot acquire the claim and
the mortgage in good faith relying on the
land registry entry. However, if there is a val-
id claim, the protection of Article 1023 of the
Turkish Civil Code applies if the registration
of the mortgage is fraudulent. In the case of
legal succession, the guarantor should not
benefit from the protection of Article 1023
of the Turkish Civil Code because the guar-
antor does not acquire the mortgage right
through reliance on the land registry.

The mortgage right can pass to the transfer-
ee through the assignment of the contract.
The rights granted by a third party in favor of
the remaining party in the contract continue
to exist. For a third party’s guarantee given
in favor of the transferring party to continue,
the consent of the third party is required.

If multiple debts are secured within the
scope of the collateral, the payment of one
or more debts that arose earlier does not ter-
minate the mortgage materially.

The termination of the mortgage outside the
registry upon the termination of the debtis a
contentious issue. One view relies on Article
883 of the Turkish Civil Code (TCC) to argue
that the mortgage will not terminate outside
the registry without being formally terminat-
ed. Another view, which we support, holds
that the mortgage right will terminate out-
side the registry along with the termination
of the debt, as a natural consequence of the
dependence of the mortgage on the debt. A
third view suggests that the termination has
a constitutive effect on third parties. Article
883 of the TMK does not preclude termina-
tion outside the registry, and if necessary,
the owner can file a lawsuit under Article
1025 of the TMK to correct the record. The
court decision and the subsequent termina-
tion will be explanatory in nature.

Article 883 of the Turkish Civil Code (TCC)
introduces a new provision stating that the
request of the owner will be sufficient for the
termination of fixed-term mortgages. In the
case of fixed-term mortgages, there is no
need for the consent of the creditor, which
is the safest way to prove that the debt has
ended, and the regulation introduced is ap-
propriate.

halinde ise, kefilin TMK m. 1023 korumasin-
danyararlanmamasi gerektigini sdylemeliyiz.
Cunku kefil, ipotek hakkini tapu siciline gu-
ven ile kazanmamaktadir.

ipotek hakki, sézlesmenin devri ile devra-
lan tarafa gecebilir. S6zlesmede kalan taraf
lehine Ug¢uncu kisi tarafindan verilen rehin
haklari varligini strdarar. Ugncu bir kisinin,
devreden taraf lehine verdigi teminatin de-
vam edebilmesi icinse, Gcuncu kisinin rizasi
aranir.

Birden ¢ok alacag! teminat altina alindigi
takdirde, teminat kapsaminda alacaklardan
daha 6nce dogmus olan bir veya birkacinin
o6denmesi, ipotegi maddi anlamda sona er-
dirmez.

Alacagin sona ermesiyle birlikte ipotegin de
sicil digi sona erip ermeyecegi tartismali bir
husustur. Bir goras, TMK m. 883 hakmunu
dayanak olarak gostermekle, ipotek hakkinin
tapu kutugunden terkini yapilmadan sona er-
meyecegi gorusundedir. Katildigimiz gértse
gore ise, ipotek hakki, alacaga bagliigin ge-
regi olarak alacagin sona ermesi ile birlikte
sicil disi sona erecektir. Uclincu bir gorus,
terkinin Gcuncu kisiler nezdinde kurucu
ozelligi bulundugunu ifade etmektedir. TMK
m. 883 hukm, sicil disi sona ermeye engel
degildir ve gerektigi takdirde malik, TMK m.
1025 uyarinca kaydin duzeltilmesine yonelik
dava acabilir. Acilacak dava sonucu mahke-
me karari ve gerceklesecek terkin agiklayici
nitelikte olacaktir.

TMK m. 883’e getirilen yeni hukumle sureli
ipoteklerin terkini icin malikin talebi yeterli
olacaktir. Sureli ipotekte, alacagin sona er-
diginin en guvenli ispat yolu olan alacagin
muvafakatine ihtiyac duyulmamaktadir ve
getirilen duzenleme isabetli olmustur.
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